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Abstract: In the Republic of Moldova, judgments of the Constitutional 

Court produce a range of effects depending on the specific case. Notable among 
these are: (i) ex nunc effect; (ii) pro futuro effect; and (iii) ex tunc effect. The 
majority of judgments issued by the Constitutional Court of the Republic of 
Moldova have ex nunc effect – that is, they apply to the future. In certain 
instances, to mitigate the ex nunc effect, the Constitutional Court may suspend the 
operation of the provisions whose constitutionality is being challenged. Pro 
futuro effect entails deferring the date on which the Constitutional Court’s 
judgment enters into force; this grants the Parliament or, where applicable, the 
Government time to remedy the issue identified by the Court. Finally, in the case 
of ex tunc effect, the judgment issued by the Constitutional Court has retroactive 
consequences. This means that court judgments based on provisions subsequently 
declared unconstitutional may, in some instances, be subject to revision. The 
Constitutional Court determines the precise effects applicable in each individual 
case. 
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1. Introduction 
In the Republic of Moldova, only the Constitutional Court may 

determine whether a rule or law is contrary to the Constitution. The 
Constitutional Court is the sole authority competent to issue a definitive 
judgment on a constitutional matter directly concerning the Court's own 
functioning and its relations with state authorities, and it is exempt from 
any review by a public authority that applies and interprets norms 
subordinate to the Constitution1.  

 
* Doctor of Law, Associate Professor at the Department of Criminal Law, 

Faculty of Law, Moldova State University. ORCID ID: 0000-0003-2722-009X. 
1 See § 30 of Constitutional Court Judgment No. 20 of 9 July 2020 on the 

interpretation of Articles 134 paras. (1) and (2), 136 para. (3), and 140 para. (2) of the 
Constitution (referrals Nos. 100b/2020, 102b/2020, and 103b/2020). In: Official Gazette 
of the Republic of Moldova No. 180-187/88 of 17 July 2020. 



 Vol. XVIII, no. 3/September, 2026 2 156 

In these circumstances, the effects of the judgment of the 
Constitutional Court of the Republic of Moldova are relevant. In this regard, 
Article 140 (entitled “Judgments of the Constitutional Court”) of the 
Constitution of the Republic of Moldova (hereinafter referred to as “the 
Constitution”) provides as follows: 

“(1) Laws and other normative acts, or parts thereof, become void from 
the moment the corresponding judgment of the Constitutional Court is 
adopted. 

(2) Judgment of the Constitutional Court are final and not subject to 
appeal.” 

Judgments of the Constitutional Court give rise to various legal effects. 
A correct understanding of the effects of Constitutional Court judgments is 
crucial for the rule of law. Accordingly, this study analyses the effects of 
Constitutional Court judgments. To this end, I will draw upon relevant case 
law (from both the Constitutional Court and the European Court of Human 
Rights), the standards of the Venice Commission, and legal doctrine. 

 
2. Revival of previous provisions 
It should be noted from the outset that, in the event that certain norms 

or laws are declared unconstitutional, the norms or laws in force prior to 
such a declaration are to be applied – in a manner consistent with the 
reasoning set forth in the Constitutional Court’s judgments – until the 
issuing authority makes the necessary amendments2. 

Therefore, the legal provisions repealed by the legislative text declared 
unconstitutional revert to the body of active law and continue to produce 
legal effects until the new regulations enter into force; this is a specific 
consequence of the loss of constitutional legitimacy – a sanction distinct 
from, and far more severe than, the mere repeal of a normative text3. A 
telling example is Constitutional Court j Judgment No. 7 of March 4, 2016, 
by which the Court revived the constitutional provisions governing the 

 
2 See point 1 of the operative part of Constitutional Court Judgment No. 33 of 10 

October 2013 regarding the interpretation of Article 140 of the Constitution (Referral No. 
45b/2013). In: Official Gazette of the Republic of Moldova No. 297-303/50 of 20 
December 2013. 

3 Ibidem, § 63. 
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direct election of the President of the Republic by popular vote4. The Court 
revived several provisions5.  

The solution of reviving prior provisions is grounded in the 
constitutional provisions of Article 134(3) – regarding the Constitutional 
Court's role as guarantor of the Constitution's supremacy – and Article 140, 
which establishes that the Constitutional Court's judgments are generally 
binding. The Court has adopted a similar approach in other cases 
concerning the constitutionality of amending provisions, judgment that a 
finding of unconstitutionality results in the revival of the legal provisions as 
they were worded prior to the amendment6. 

Furthermore, in the event that certain norms or acts are declared 
unconstitutional, and pending the implementation of the necessary 
amendments by the issuing authority, an appropriate notation must be 
made in the text of the principal act to reflect the revival of the provisions 
that were in effect prior to the declaration of unconstitutionality7. 

Under these circumstances, the laws adopted by Parliament regarding 
the repeal of provisions declared unconstitutional are superfluous.  

 
3. Implementation of transitional solutions 
If it is not possible to revive previous provisions (e.g., because no 

similar prior provisions existed), the Constitutional Court establishes a 
provisional solution pending action by the authority that adopted the 
provision declared unconstitutional. The Court proceeds in this manner to 
avoid a legislative vacuum that could infringe upon rights guaranteed by the 
Constitution. A non liquet solution cannot be accepted. 

 
4 Constitutional Court Judgment No. 7 of 4 March 2016 on the review of the 

constitutionality of certain provisions of Law No. 1115-XIV of 5 July 2000 on amending and 
supplementing the Constitution of the Republic of Moldova (method of electing the 
President) (referral No. 48b/2015). In: Official Gazette of the Republic of Moldova No. 59-
67/10 of 18 March 2016. 

5 For example, see point 3 of the operative part of Constitutional Court Judgment No. 
17 of 10 June 2021 on the constitutionality review of Law No. 193 of 20 December 2019 
amending certain legislative acts and of Parliament Decision No. 53 of 17 March 2020 on 
the appointment of certain members of the Superior Council of Magistracy (modification 
of the composition of the Superior Council of Magistracy) (referral No. 163a/2020). In: 
Official Gazette of the Republic of Moldova No. 153-157/99 of 25 June 2021. 

6 See § 78 of Constitutional Court Judgment No. 19 of 13 July 2021 on the review of 
the constitutionality of Law No. 252 of 16 December 2020 amending Insolvency Law No. 
149/2012 (notification of the debtor regarding the filing of the introductory application 
prior to the application of protective measures by the insolvency court) (referral No. 
15a/2021). In: Official Gazette of the Republic of Moldova No. 175-179/141 of 23 July 2021. 

7 See point 2 of the operative part of Constitutional Court Judgment No. 33 of 10 
October 2013 regarding the interpretation of Article 140 of the Constitution (referral No. 
45b/2013). In: Official Gazette of the Republic of Moldova No. 297-303/50 of 20 
December 2013. 
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The Constitutional Court established transitional measures following 
the declaration of unconstitutionality regarding several provisions 
concerning the amount of administrative or tax fines8.  

For instance, the Court declared unconstitutional the provision 
regarding the "fine of 300 conventional units imposed on a legal entity and 
an official" found in Article 345, paragraph (2) of the Contravention Code 
(which establishes liability for violations of metrology regulations), insofar 
as it did not allow for the individualization of the sanction. To implement 
this judgment, pending an amendment to the legal framework, the Court 
determined that for contraventions carrying a fixed-amount sanction, the 
penalty applied shall range from the minimum limit established in the 
General Part (approximately 2.5 euros) up to the amount specified in the 
relevant article of the Special Part of the Contravention Code, which shall 
serve as the maximum limit9. 

On another occasion, the Court declared Article 81 of the Code of 
Criminal Procedure unconstitutional insofar as it failed to include the 
spouse as a potential successor to the injured party or the civil party in 
criminal proceedings. To avoid a legislative vacuum, the Court established 
an interim solution based on the reasoning set forth in its judgment. 
Specifically, pending the amendment of Article 81 of the Code of Criminal 
Procedure by Parliament, the spouse may be recognized as a successor to 
the injured party or the civil party in criminal proceedings10. 

The series of such cases may continue11. It is a fact that there are cases 
were declaring the contested provision unconstitutional did not create a 

 
8 Constitutional Court Judgment No. 20 of 4 July 2018 regarding the plea of 

unconstitutionality concerning certain provisions of Article 260, paragraph (4) of the Tax 
Code (referral No. 53g/2018). In: Official Gazette of the Republic of Moldova No. 267-
275/119 of 20 July 2018. 

9 Constitutional Court Judgment No. 10 of 10 May 2016 regarding the plea of 
unconstitutionality concerning certain provisions of Article 345 para. (2) of the 
Contravention Code (individualization of the sanction) (referrals No. 26g/2016 and No. 
34g/2016). In: Official Gazette of the Republic of Moldova No. 204-205/58 of 12 July 2016. 

10 Constitutional Court Judgment No. 12 of 6 April 2021 regarding the plea of 
unconstitutionality of Articles 77, 81, and 315 of the Criminal Procedure Code (omission of 
the spouse as successor to the injured party or the civil party) (referral No. 151g/2020). In: 
Official Gazette of the Republic of Moldova No. 100-103/58 of 16 April 2021. 

11 Constitutional Court Judgment No. 3 of 24 February 2022 regarding the review of 
the constitutionality of certain provisions of Article 49(4) of Law No. 60 of 30 March 2012 
on the social inclusion of persons with disabilities and of points 9 and 10 of the Regulation 
on the procedure for determining and paying compensation for transport services, 
approved by Government Decision No. 1413 of 27 December 2016 (amount of 
compensation for transport services granted to persons with severe disabilities based on 
place of residence) (referral No. 80a/2021). In: Official Gazette of the Republic of Moldova 
No. 68-71/26 of 11 March 2022. 
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legislative void. Such situations arise when the Court has identified a 
legislative parallelism incompatible with the provisions of the Constitution. 

Some criticize the practice of establishing provisional solutions, 
arguing that the constitutional review body exceeds its powers, substitutes 
itself for the legislature, and begins to legislate (“adding to the law”). In this 
context, the concept of “judicial activism” has emerged12. In a case before 
the U.S. Supreme Court, it was noted – albeit in a different context – that: 
“if judges could add to, reshape, update, or undermine statutory provisions, 
guided by sources other than the text and by their own imaginations, we 
would risk altering laws outside the legislative process that belongs to the 
people's representatives”13. At the same time, legal scholarship has noted 
that: 

“for several decades, there has been a tendency among constitutional 
judges to assume roles belonging either to the constituent power or to the 
legislature. [...] [T]heir activism is legitimate insofar as it aims to ensure the 
effective guarantee of fundamental rights. The effective guarantee of 
fundamental rights entails, when necessary, an evolutionary interpretation, 
because society itself evolves”14. 

I subscribe to this latter view and consider that the practice of 
establishing transitional solutions is justified in light of the Constitutional 
Court's role of guaranteeing the supremacy of the Constitution and 
constitutional rights. 

 
4. Not again 
In Judgment No. 33 of October 10, 2013, the Constitutional Court 

established that a decision declaring the unconstitutionality of certain 
norms or acts not only has the force of law but is also binding – by virtue of 
the reasoning upon which it rests – on all constitutional bodies of the 
Republic of Moldova, such that new norms or acts with the same content 
cannot be adopted again15. In other words, one must not “step on the same 
rake”. However, the Parliament has sometimes disregarded this rule, and 
consequently, the Court declared unconstitutional the newly adopted 

 
12 G.A. Ribeiro, Judicial Activism and Fidelity to Law. In: L.P. Coutinho, M.L. Torre 

& S.D. Smith (eds.), Judicial Activism: An Interdisciplinary Approach to the American 
and European Experiences. Berlin: Springer, 2015, pp. 31-46; S.C. Grover, Judicial 
Activism and the Democratic Rule of Law. Cham: Springer, 2020, pp. 191-231.  

13 In this regard, see: Bostock v. Clayton County, 590 US _ (2020). Available at: 
https://supreme.justia.com/cases/federal/us/590/17-1618/ [accessed on 01.09.2026]. 

14 T. Papuc, Exiting “Semi-constitutionalism”. In: New Journal of Human Rights, 
2014, No. 3, p. 34. 

15 See Point 1 of Constitutional Court Judgment No. 33 of 10 October 2013 regarding 
the interpretation of Article 140 of the Constitution (Referral No. 45b/2013). In: Official 
Gazette of the Republic of Moldova No. 297-303/50 of 20 December 2013. 
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provisions – which, in fact, merely reiterated previous unconstitutional 
provisions16.  

Conversely, there was also a case in which the Court reconsidered its 
previous position and recognized the newly adopted provisions as 
constitutional17. This is justified by “the [relatively] large number of the 
Court’s judgments and decisions, the limited tenure of its judges, 
increasingly frequent social transformations, and present-day living 
conditions, which may call for conceptual changes”18. 

Hence, the rule is that norms declared unconstitutional cannot be 
adopted again. Exceptions may apply only if there are grounds to allow for 
a reconsideration of the Court's previous position. 

 
5. Ex nunc effect 
The Constitution of the Republic of Moldova regulates certain aspects 

regarding the temporal effect of Constitutional Court judgments declaring a 
specific normative provision unconstitutional. Article 140, paragraph (1) of 
the Constitution stipulates that laws and other normative acts – or parts 
thereof – become void from the moment the corresponding Constitutional 
Court judgment is adopted. The phrase “from the moment the judgment is 
adopted” in the cited constitutional provision refers to the ex nunc effect of 
Constitutional Court judgments, implying that they take effect for the 
future19. 

For instance, the ex nunc effect was applied in relation to 
Constitutional Court Judgment No. 13 of May 21, 2020. Through this 
judgment, the Court declared unconstitutional several provisions of the Law 
on the Prosecutor's Office – specifically those concerning the involvement 
of a commission established by the Ministry of Justice in the process of 

 
16 For example, see § 51 of Constitutional Court Judgment No. 25 of 6 November 2014 

regarding the review of the constitutionality of certain provisions of Law No. 146 of 17 July 
2014 amending and supplementing certain legislative acts (remuneration of court staff and 
judges) (referral No. 52a/2014). In: Official Gazette of the Republic of Moldova No. 345-
351/41 of 21 November 2014. 

17 Constitutional Court Judgment No. 20 of 26 September 2019 regarding the plea of 
unconstitutionality of certain provisions of Article 214 para. (8) of the Administrative Code 
and Article 11/1 para. (4) of Law No. 548 of 21 July 1995 on the National Bank of Moldova 
(referral No. 99g/2019). In: Official Gazette of the Republic of Moldova No. 310-313/191 of 
18 October 2019. 

18 T. Papuc, Abstract review, concrete review, and the powers of the European Court. 
Available at: https://bit.ly/3GWX0QP [accessed on 01.09.2026]. 

19 See § 41 of Constitutional Court Judgment No. 21 of 1 October 2018 on the review 
of the constitutionality of Article 458 para. (3) point 4) of the Code of Criminal Procedure 
(retroactive effect of Constitutional Court judgments in matters of procedural criminal law) 
(referral No. 98a/2018). In: Official Gazette of the Republic of Moldova No. 416-422/145 
of 9 November 2018. 
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appointing the Prosecutor General (the pre-selection of candidates for the 
position). The Court specified that its judgment would not affect the 
procedures already carried out for the appointment of the Prosecutor 
General and would not apply to situations arising prior to the judgment's 
entry into force20. 

This judgment by the Court has drawn criticism from academia, legal 
professionals, and civil society, raising the rhetorical question: how can the 
mandate of a person appointed to office based on provisions declared 
unconstitutional be valid? 

On another occasion, the Court suspended (upon request) the 
operation of the contested provisions concerning the exclusion of certain 
powers of the President of the Republic regarding the Intelligence and 
Security Service. In this regard, the Court observed: 

“On the one hand, if the operation of the contested Law is not 
suspended, it could be implemented and produce effects – for instance, 
regarding the appointment of the leadership of the Intelligence and Security 
Service. Furthermore, even if the Court were hypothetically to find the 
contested Law unconstitutional, its judgment would not affect, from a 
constitutional standpoint, the tenure of any new leadership appointed to the 
Intelligence and Security Service […]. On the other hand, […] if the 
operation of the contested Law is suspended, the leadership of the 
Intelligence and Security Service could not be replaced on the basis of a law 
currently being challenged before the Constitutional Court. Moreover, 
suspending the operation of the contested Law would eliminate issues 
concerning the tenure of the Service’s leadership – leadership that might 
otherwise be appointed under a law liable to be declared unconstitutional”21. 

Based on this reasoning, the Court held that suspending the contested 
Law offers greater constitutional benefits than the alternative of not 
suspending it22. 

Therefore, in order to temper the ex nunc effect, the Court may suspend 
the operation of the contested provisions. 

 
20 See §§ 82–83 of Constitutional Court Judgment No. 13 of 21 May 2020 regarding 

the review of the constitutionality of certain provisions of Law No. 3 of 25 February 2016 
on the Prosecutor's Office, of Parliament Decision No. 101 of 30 July 2019 on the 
nomination of a candidate for the office of Interim Prosecutor General of the Republic of 
Moldova, and of the Decree of the President of the Republic of Moldova No. 1232-VIII of 
31 July 2019 on the appointment of Mr. Dumitru Robu to the office of Interim Prosecutor 
General (referral No. 168a/2019). In: Official Gazette of the Republic of Moldova No. 142–
146/77 of 12 June 2020. 

21 See § 10 of Constitutional Court Decision No. 137 of 7 December 2020 regarding 
the request to suspend the operation of Law No. 218 of 3 December 2020 amending certain 
normative acts (referral No. 195a/2020). In: Official Gazette of the Republic of Moldova 
No. 344-351/192 of 18 December 2020. 

22 Ibidem, § 11. 
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Next, it is necessary to analyse the specific effects of Constitutional 
Court judgment in cases where a plea of unconstitutionality has been raised. 
For instance, in Judgment no. 37 of December 7, 2021, the Constitutional 
Court declared unconstitutional the provisions regarding the non-
participation of the public official subject to testing in the court's assessment 
of the professional integrity test results, as well as the inability to challenge 
the resulting court order. At the same time, in order to give effect to this 
Judgment in the case where the plea of unconstitutionality was raised – and 
bearing in mind that such a plea “expresses an organic, logical link between 
the constitutional issue and the merits of the main dispute” […] and serves 
to “ensure respect for the fundamental rights and freedoms guaranteed by 
the Constitution during the resolution of disputes by ordinary courts […]” – 
the Court deemed it reasonable for the judgment to take immediate effect 
for the party who raised the objection. The Court reiterated that citizens' 
right of access to the Constitutional Court via a plea of unconstitutionality 
is an aspect of the right to a fair trial and constitutes the sole instrument 
enabling a citizen to take action in defence against the legislature when their 
constitutional rights are violated by law. Thus, the Court noted that access 
to justice (including constitutional justice) must be understood as a right of 
concrete and effective access; otherwise, the rights afforded to litigants 
would be illusory. Consequently, regarding the plea of unconstitutionality 
raised by the plaintiff in case no. 3a-1410/20, pending before the Chișinău 
Court of Appeal, in order to benefit from an effective remedy, the Court 
ruled that the author of the referral shall have the right to challenge the 
decision regarding the assessment of the professional integrity test results 
in accordance with the Code of Civil Procedure; the time limit for the appeal 
shall be calculated from the date of adoption of this judgment (December 7, 
2021)23. 

Thus, in cases concerning challenges regarding the plea of 
unconstitutionality, the Court ruled that the judgment would take effect 
from the date of its adoption, yet would also apply to past situations 
affecting the person who raised the plea. This approach was adopted to 
ensure that the individual could benefit from the Court's judgment; 
otherwise, an ex nunc effect might discourage people from asking the Court 
to examine pleas of unconstitutionality. 

 
 

 
23 See §§ 96 and 97 of Constitutional Court Judgment No. 37 of 7 December 2021 

regarding the plea of unconstitutionality concerning certain provisions of Article 343/8 of 
the Code of Civil Procedure (assessment of the professional integrity test result) (referral 
No. 41g/2021). In: Official Gazette of the Republic of Moldova No. 315-324/225 of 24 
February 2021. 
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6. Pro futuro effect 
Another temporal24 effect of Constitutional Court judgments is the pro 

futuro effect. Under this effect, the Court may determine that certain acts 
enter into force upon publication or on a date specified therein. The Court 
may defer the effects of its judgment to a date subsequent to its adoption. 
Deferring the effects of the Court’s judgment is based on the premise that, 
although a legal provision is declared unconstitutional, it continues to apply 
to cases arising between the date the judgment is adopted and the date 
specified within it. The removal of the unconstitutional norm from the body 
of active legislation takes effect on the date mentioned in the judgment. The 
benefits of the pro futuro effect lie in avoiding regulatory gaps by 
establishing a transitional period for the legislature to amend the 
unconstitutional norm, while also averting – for instance – financial or 
other consequences of such a judgment for society. At the same time, by 
deferring the effects of the Court’s judgment, the balance between the 
principle of legal certainty and the principle of legality tips in favour of the 
former25. 

The pro futuro effect of the judgment may be established in the case of 
(i) referrals regarding the review of constitutionality and (ii) referrals 
regarding the plea of unconstitutionality. However, in the latter case, the 
Court's judgment produces immediate effects for the authors of the 
referrals. 

In this regard, during 2020 and 2021, a plea of unconstitutionality and 
a referral from a Member of Parliament were submitted to the Court 
concerning certain regulatory provisions that established the amount 
payable for heating in cases of disconnection from the centralized heating 
system. In its judgment of March 3, 2022, the Court noted that the wording 
of the contested provisions did not allow for more precise calculations based 
on the specific situation of each apartment disconnected from the 
centralized heating system – such as, for instance: (i) the heat actually 
received by an apartment disconnected either fully or partially; or (ii) the 
fact that some buildings lack a technical floor, a basement, etc. 
Consequently, the Court declared unconstitutional the legal provisions 
mandating that owners of apartments disconnected from the centralized 
heating system pay for heating services without regard to the specific 

 
24 For a comparative law analysis regarding the temporal effects of Constitutional 

Court judgments, see: P. Popelier, S. Verstraelen, D. Vanheule & B. Vanlerberghe (eds). The 
Effects of Judicial Decisions in Time. Cambridge: Intersentia, 2014, pp. 15-197. 

25 See § 42 of Constitutional Court Judgment No. 21 of 1 October 2018 on the review 
of the constitutionality of Article 458 para. (3) point 4) of the Code of Criminal Procedure 
(retroactive effect of Constitutional Court judgments in matters of procedural criminal law) 
(referral No. 98a/2018). In: Official Gazette of the Republic of Moldova No. 416-422/145 
of 9 November 2018. 
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circumstances of each individual case. However, the Court observed that the 
immediate application of the judgment could lead to an unbalanced 
allocation of costs – including for common areas – in cases of full or partial 
disconnection from the centralized heating system. Therefore, to avoid such 
consequences, the Court ordered that the judgment take effect on May 1, 
2022. At the same time, to give effect to the Court's judgment in the specific 
case where the plea of unconstitutionality was raised, the Court ordered that 
the judgment apply from the date of its adoption26. 

The option to establish an exception to the pro futuro effect of the 
judgment for the authors of the plea of unconstitutionality is based, inter 
alia, on the practice of the Venice Commission and the case law of the 
European Court of Human Rights. 

Thus, in an Amicus curiae brief for the Constitutional Court of Georgia 
regarding the effects of Constitutional Court decisions on final court 
judgments in civil and administrative cases (Venice, 22–23 June 2018), the 
Venice Commission noted:  

“53. If the ex nunc effect is strictly applied, even though the provision 
is abrogated by the constitutional court, the rights of the applicant in a case 
of a (normative or full) constitutional complaint cannot be protected, 
because the invalidation of the unconstitutional provision only acts pro 
futuro. The unconstitutional provision still has to be applied to the facts of 
the instant case, the facts of which took place before the decision of the 
constitutional court. 

54. However, an individual who brings a case to the constitutional court 
that leads to the invalidation of an unconstitutional provision provides a 
valuable service to the State and to the whole population. This person does 
not only act in his/her private interest, but in the interest of all citizens. 
Therefore, this person “merits” better treatment than other citizens, who did 
not complain to the constitutional court. Otherwise there is no incentive for 
a private person to bring such a case to a constitutional court. 

55. Such preferential treatment is sometimes called the “premium for 
the catcher”, the idea being that citizens are to “hunt” for unconstitutional 
provisions and the applicant who “catches” the unconstitutional provision 
receives better treatment. 

56. This means that there is a retroactive effect of the decision applying 
only to the applicant’s case. This should incite people to be the first applicant 
to appeal to the constitutional court. As a consequence, sometimes, when it 

 
26 Constitutional Court Judgment No. 4 of 3 March 2022 on the review of the 

constitutionality of certain provisions of Law No. 92 of 29 May 2014 on thermal energy and 
the promotion of cogeneration and of the Regulation approved by Government Decision 
No. 191 of 19 February 2002 (referrals No. 205a/2020 and No. 122g/2021). In: Official 
Gazette of the Republic of Moldova No. 73-77/27 of 18 March 2022. 
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becomes known that a case is pending before the constitutional court that is 
likely to succeed, other persons who are in a similar situation will also, very 
quickly, bring a complaint in order to benefit from the rule for the instant 
case. This can lead to a high number of applications that are often merged 
into joint proceedings”27. 

Likewise, in the case of Frantzeskaki and Others v. Greece, the Greek 
Court of Audit declared unconstitutional certain legal provisions 
establishing monthly deductions as a “solidarity contribution” for 
pensioners. The Court of Audit’s judgment had an immediate effect on all 
pending proceedings; however, the retroactive reimbursement of the 
amounts deducted from pensions did not apply to new claims filed by 
pensioners who had not yet lodged a judicial or administrative appeal by the 
date the judgment was published. Before the European Court of Human 
Rights, the applicants argued that they had been discriminated against 
compared to pensioners who had lodged appeals with the Court of Audit 
prior to the judgment's publication. In this regard, the European Court of 
Human Rights held that the applicants were not in a situation comparable 
to that of the pensioners who had already brought the matter before the 
Court of Audit before the judgment was published. Unlike the applicants, 
those pensioners had taken the bold step of challenging the constitutionality 
of the applicable legal provisions in court and had incurred legal costs in 
doing so28. 

Thus, there is a European consensus regarding the effects of the 
Constitutional Court’s judgment on the parties who raised the plea of 
unconstitutionality. For these individuals, the effects of the Court’s 
judgment – delivered following the examination of a referral concerning a 
plea of unconstitutionality – cannot be postponed. 

In practice, the Constitutional Court generally postpones the entry into 
force of judgments that have an economic impact, entail specific payments, 
or require an assessment of expediency or specialized analysis29. The 

 
27 Amicus curiae brief for the Constitutional Court of Georgia on the effects of 

Constitutional Court decisions on final judgments in civil and administrative cases, 
adopted by the Venice Commission at its 115th Plenary Session (Venice, 22-23 June 2018). 
CDL-AD(2018)012-e. Available at: https://www.coe.int/en/web/venice-commission/-
/cdl-ad-2018-012-e [accessed on 01.09.2026]. 

28 Case of Frantzeskaki and Others v. Greece, Decision of inadmissibility, 12 February 
2019, § 42. Available at: https://hudoc.echr.coe.int/eng?i=001-191908 [accessed on 
01.09.2026]. 

29 For example, see: Constitutional Court Judgment No. 12 of 16 June 2022 regarding 
the constitutionality review of Article 3 para. (2) of Law No. 1432 of 28 December 2000 on 
the procedure for setting and reviewing the minimum wage, Article 27 para. (2) of Law No. 
270 of 23 November 2018 on the unitary wage system in the public sector, Government 
Decision No. 165 of 9 March 2010 on the guaranteed minimum wage in the real sector, and 
Government Decision No. 550 of 9 July 2014 on setting the national minimum wage 
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Parliament or, as the case may be, the Government is granted time to 
remedy the issue pointed out by the Constitutional Court. 

 
7. Ex tunc effect 
Beyond the ex nunc and pro futuro effects of the Constitutional Court’s 

judgments, “criminal and civil procedural legislation attributes a retroactive 
character to the Constitutional Court’s judgments by allowing for the 
revision of final court decisions in cases where the rule applied to the dispute 
was declared unconstitutional”30. 

In Judgment No. 16 of 25 June 2013, the Court held that the non-
retroactivity of decisions by the constitutional jurisdiction body cannot 
prevail where court decisions are based on legal provisions that contravene 
fundamental rights and freedoms and are, as a result, declared 
unconstitutional.31. 

In the aforementioned judgment, the Court held that the principle of 
the stability of legal relations cannot entail the advancement of a right by 
means of unconstitutional norms. The possibility of revising a court decision 
delivered in violation of the Constitution constitutes the only way to 
counteract the effects of a law that contravenes the constitutional principles 
guaranteeing fundamental rights and freedoms32. 

In light of the foregoing, the Court emphasized that, in criminal 
matters, the ex nunc effect does not apply when a review of a court decision 
is sought on the grounds of a Constitutional Court judgment declaring the 
statutory provision applied in the case unconstitutional. Rather, in such a 
situation, the provisions governing the review of the court decision must be 
applied directly33. 

Thus, in the case of revision (reopening of the case), the judgment of 
the Constitutional Court has a retroactive effect (ex tunc)34. 

 
(minimum wage amount) (referral No. 18a/2021). In: Official Gazette of the Republic of 
Moldova No. 201-207/97 of 8 July 2022; Constitutional Court Judgment No. 30 of 23 
September 2021 regarding the plea of unconstitutionality of Article 33 para. (1) letter c) of 
Law No. 156 of 14 October 1998 on the public pension system (review of disability pensions) 
(referrals No. 10g/2021, No. 48g/2021, No. 116g/2021, and No. 130g/2021). In: Official 
Gazette of the Republic of Moldova No. 264-265/186 of 29 October 2021. 

30 See § 20 of Constitutional Court Decision No. 81 of 18 November 2016 declaring 
inadmissible referral No. 128g/2016 concerning the plea of unconstitutionality of Article 
26 para. (7) of the Law on the Constitutional Court (effects of Constitutional Court 
decisions). In: Official Gazette of the Republic of Moldova No. 78-84/30 of 17 March 2017. 

31 Ibidem, § 21. 
32 Ibidem, § 22. 
33 Ibidem, § 29. 
34 See § 44 of Constitutional Court Judgment No. 21 of 1 October 2018 on the review 

of the constitutionality of Article 458 para. (3) point 4) of the Code of Criminal Procedure 
(retroactive effect of Constitutional Court judgments in matters of procedural criminal law) 
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In terms of timing, the implementation of judgments declaring a legal 
provision unconstitutional involves both their prospective effect – 
manifested by the exclusion of the norm from the body of active legislation 
– and their retroactive effect, manifested by addressing, through the 
procedure of revision, the consequences produced by the norm declared 
unconstitutional. While the prospective effect of the Court’s judgments is 
governed by Article 140(1) of the Constitution, the retroactive effect is based 
on a general principle – namely, the principle of the supremacy of the 
Constitution, guaranteed by Article 7 of the Fundamental Law35. 

At the same time, retroactivity itself can give rise to unpredictable 
consequences unless tempered by certain conditions established by law or 
case law. For this reason, the retroactive effect of the Court’s judgments 
must be subject to rigorous scrutiny36. 

Thus, regarding criminal law matters, the Constitutional Court 
distinguished between procedural rules and substantive rules. 

In particular, when declaring a provision of criminal procedural law 
unconstitutional – whether through the exercise of constitutional review or 
by way of an objection of unconstitutionality – and taking into account the 
effects the decision in question may produce, the Court shall expressly state 
in the operative part of the decision whether the revision of irrevocable court 
judgments may be requested and, if necessary, shall specify the period for 
which its decision applies retroactively and the time limit for requesting 
such revision. Otherwise, the principle that the decision applies only 
prospectively shall apply37. 

For example, in Judgment No. 31 of 29 November 2018, the 
Constitutional Court held that: 

“The restriction regulated by the contested provisions (which 
concerned access to criminal investigation materials – author's note) 
applies exclusively to the criminal investigation stage. Thus, although 
injured parties and their representatives may claim that their access to case 
file materials was restricted during the criminal investigation stage, the 
Court notes that during the stages following the criminal investigation – 
namely, the trial at first instance, the appeal, and the recourse proceedings 
– they had access to all case file materials. Consequently, the situation of an 
injured party and their representative who lacked access to case file 
materials during the criminal investigation stage cannot be remedied by 
reopening all finally adjudicated criminal cases. Moreover, reopening a case 

 
(referral No. 98a/2018). In: Official Gazette of the Republic of Moldova No. 416-422/145 
of 9 November 2018. 

35 Ibidem, § 45. 
36 Ibidem, § 46. 
37 Ibidem, § 64.  



 Vol. XVIII, no. 3/September, 2026 14 168 

effectively returns the proceedings to the trial stage – during which the 
individuals in question did have access to the case file materials – making it 
impossible to revert to the criminal investigation stage, which was when the 
restriction on access actually occurred. Therefore, if the present judgment 
were to apply retroactively and irrevocable court decisions were to be 
reopened, the individuals concerned would derive no significant benefit”38.  

Therefore, for these reasons, the judgment in question began to 
produce effects for the future (ex nunc). 

There have also been cases where the Court ruled that its decision 
would have retroactive effect but would not constitute grounds for revision 
(reopening of the case). Specifically, in Judgment No. 27 of October 30, 
2018, the Court stated the following: 

“Given the intensity of the interference (arrest) with rights guaranteed 
by the Constitution, the Court notes that this judgment shall have 
retroactive effect. It shall take effect as of the date of entry into force of the 
amendment (referring to pre-trial detention where the person had not 
admitted guilt regarding the alleged offense – author's note) subject to 
constitutional review […]. However, the present judgment cannot constitute 
grounds for the revision of criminal proceedings, as it cannot affect the 
merits of the case”39. 

Therefore, even if the Court determines that a specific judgment 
declaring a rule of criminal procedural law unconstitutional is to have 
retroactive effect, this does not automatically mean that a revision of the 
criminal proceedings may be sought on the basis of that judgment. In such 
situations, the decisive factor is whether the Court determines that its 
judgment (declaring a rule of criminal procedural law unconstitutional) 
constitutes grounds for the revision of the criminal proceedings. This 
determination depends on whether the provision declared unconstitutional 
is of such a nature as to “affect the merits of the conviction”40. For example, 

 
38 See § 74 of Constitutional Court Judgment No. 31 of 29 November 2018 regarding 

the plea of unconstitutionality concerning certain provisions of the Criminal Code and the 
Criminal Procedure Code (access of the injured party and their representative to the 
criminal investigation materials) (referral No. 113g/2018). In: Official Gazette of the 
Republic of Moldova No. 513-525/188 of 28 December 2018. 

39 See § 102 of Constitutional Court Judgment No. 27 of 30 October 2018 regarding 
the review of the constitutionality of certain provisions of Article 185 of the Code of 
Criminal Procedure (pre-trial detention where the person has not admitted guilt regarding 
the commission of the alleged offense) (referrals Nos. 130g/2018, 133g/2018, 134a/2018, 
and 143g/2018). In: Official Gazette of the Republic of Moldova No. 430-439/164 of 23 
November 2018. 

40 I. Dolea, The ex tunc effect of the Constitutional Court's judgment in criminal 
matters. In: Studia Universitatis Moldaviae (Social Sciences Series), 2017, nr. 3(103), p. 
135. 
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Igor Dolea41 rightly asserts that a Constitutional Court judgment concerning 
preventive measures, other procedural measures, various jurisdictional 
matters, and the like – hat is, aspects not affecting the merits of the case – 
cannot constitute grounds for revision (i.e., reopening of the case). 

As of yet, the Constitutional Court has not issued a judgment declaring 
a provision of criminal procedural law unconstitutional while also 
establishing that the decision would have retroactive effect and constitute 
grounds for the revision of criminal proceedings. 

In the event that a substantive criminal law provision is declared 
unconstitutional, it is natural for the rule regarding the retroactive effect of 
the more favourable criminal law – guaranteed by Article 22 of the 
Constitution – to apply42. In this regard, legal doctrine has noted that the 
effect of a finding of unconstitutionality concerning a criminalizing 
provision is – from a substantive criminal law perspective, and similar to 
the effect of repeal – the decriminalization of the act (abolitio criminis); 
from a criminal procedural perspective, this necessitates a decision to close 
the case (during the criminal investigation stage) or, as the case may be, an 
acquittal (during the trial stage) on the grounds that “the act is not provided 
for by criminal law”43. 

Consequently, a judgment declaring provisions of substantive criminal 
law (which define acts constituting offenses and/or describe applicable 
penalties) unconstitutional will, in all cases, have retroactive effect, without 
the constitutional review court needing to explicitly state this in its 
judgment. 

However, even in this case, individuals could request a review of the 
conviction judgment only if the provision declared unconstitutional affects 
the merits of the case. In Judgment No. 24 of October 17, 2019, the 
Constitutional Court noted that: 

“The declaration of unconstitutionality regarding the phrase “public 
interests or” in Article 329(1) of the Criminal Code (an article establishing 
criminal liability for negligence in the performance of duties – author's 
note) does not restrict the scope of application of this article. In this regard, 
[…] the remaining statutory wording (substantial damage to the rights and 
interests of natural and legal persons protected by law) protects all potential 

 
41 Ibidem. 
42 See § 68 of Constitutional Court Judgment No. 21 of 1 October 2018 on the review 

of the constitutionality of Article 458 para. (3) point 4) of the Code of Criminal Procedure 
(retroactive effect of Constitutional Court judgments in matters of procedural criminal law) 
(referral No. 98a/2018). In: Official Gazette of the Republic of Moldova No. 416-422/145 
of 9 November 2018. 

43 L. Popescu, Unconstitutionality of the criminalizing provision. Legal nature. 
Effects. Application: Constitutional Court Decision No. 363/2015 regarding Art. 6 of Law 
No. 241/2005. Available at: https://bit.ly/412E9ud [accessed on 01.09.2026]. 
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victims of the act of negligence in the performance of duties, given that legal 
persons may be governed by public or private law (see Article 173 of the Civil 
Code). Thus, it is reasonable to conclude that any material damage caused 
to public interests could fall within the category of damage caused to the 
rights and interests of a public-law legal person protected by law”44. 

The same reasoning was adopted in Judgment No. 39 of December 21, 
2021, by which the Constitutional Court declared unconstitutional the 
phrase “public interests or” in Article 335(1) of the Criminal Code – an 
article establishing criminal liability for abuse of office in the private 
sector45. 

Therefore, a request for revision may be granted only if the substantive 
criminal law provision declared unconstitutional affects the merits of the 
case – that is, if it absolves the person of liability (e.g., the act no longer 
constitutes a criminal offense) or in some way reduces the liability or the 
penalty imposed (e.g., reclassifying the offense from one paragraph to 
another of the same article that prescribes a more lenient penalty46).  

 
8. Conclusions 
The Constitutional Court is the sole authority of constitutional 

jurisdiction in the Republic of Moldova. The Constitutional Court is 
independent of any other public authority and is subject only to the 
Constitution. Laws and other normative acts, or parts thereof, become void 
from the moment the Constitutional Court adopts the corresponding 

 
44 See § 143 of Constitutional Court Judgment No. 24 of 17 October 2019 regarding 

the review of the constitutionality of certain provisions of Articles 189 para. (3) let. f), 307 
para. (2) let. c), 327 para. (2) let. c), 329 para. (1) and para. (2) let. b), and Article 335 para. 
(1/1) of the Criminal Code (referrals No. 151g/2018, No. 172g/2018, No. 174g/2018, No. 
175g/2018, No. 183g/2018, No. 186g/2018, No. 189g/2018, No. 191g/2018, No. 193g/2018, 
No. 198g/2018, No. 200g/2018, No. 203g/2018, No. 211g/2018, No. 212g/2018, No. 
2g/2019, No. 21g/2019, No. 35g/2019, No. 49g/2019, No. 62g/2019, No. 105g/2019, No. 
109g/2019, No. 120g/2019, No. 140a/2019, and No. 159g/2019). In: Official Gazette of the 
Republic of Moldova No. 338-343/207 of 15 November 2019. 

45 See § 56 of Constitutional Court Judgment No. 39 of 21 December 2021 regarding 
the plea of unconstitutionality concerning certain provisions of Article 335 para. (1) of the 
Criminal Code (unpredictability of the expression “public interests”) (referral no. 
172g/2021). In: Official Gazette of the Republic of Moldova No. 325-333/232 of 31 
December 2021. 

46 For example: Constitutional Court Judgment No. 12 of 14 May 2018 regarding the 
plea of unconstitutionality of Article 361 para. (2) letter c) of the Criminal Code 
(manufacturing, possession, sale, or use of forged documents of special importance) 
(referral No. 25g/2018). In: Official Gazette of the Republic of Moldova No. 176-180/89 of 
1 June 2018; Constitutional Court Judgment No. 22 of 1 October 2018 regarding the plea 
of unconstitutionality of Article 328 para. (3) letter d) of the Criminal Code (abuse of power 
and exceeding official duties resulting in serious consequences) (referral No. 94g/2018). 
In: Official Gazette of the Republic of Moldova No. 416-422/146 of 9 November 2018. 
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judgment (declaring them unconstitutional). Judgments of the 
Constitutional Court are final and not subject to appeal. 

Judgments of the Constitutional Court produce a range of effects, 
depending on the case. Notably, these include: (i) ex nunc effect; (ii) pro 
futuro effect; and (iii) ex tunc effect. 

The ex nunc effect implies that the Constitutional Court's judgment will 
have consequences only for the future, without being retroactive. In this 
scenario, the Constitutional Court's decision does not extend to the past. 
Here, precedence is given to the principle of legal certainty. The majority of 
judgments issued by the Constitutional Court of the Republic of Moldova 
have ex nunc effect. Sometimes, to mitigate the ex nunc effect, the 
Constitutional Court may suspend the application of the provisions whose 
constitutionality is being challenged. 

The pro futuro effect entails postponing the entry into force of a 
Constitutional Court judgment. As a rule, the Constitutional Court defers 
the entry into force of judgments that have an economic impact, involve 
specific payments, or require an assessment of policy expediency or 
specialized analysis. This grants the Parliament or, where applicable, the 
Government time to remedy the issue identified by the Constitutional Court. 

Neither the ex nunc nor the pro futuro effect applies to the person who 
raised a plea of unconstitutionality. For that individual, the Constitutional 
Court’s judgment has retroactive effect. This is because the person must be 
able to benefit from the Court’s judgment; otherwise, ex nunc and pro 
futuro effects could discourage individuals from asking the Court to 
examine pleas of unconstitutionality. 

The ex tunc effect entails extending the consequences of a 
Constitutional Court judgment to the past; the judgment operates 
retroactively.  

Finally, the Constitutional Court may determine, in each specific case, 
the effects a given judgment will produce. What is certain is that this choice 
must be justified. 
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