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Abstract: The second and final part of this research (the first part of this
study can be read separately in the previous issue of the Cogito) the emphasis is
on cumulation of legal liabilities in the case of illegal acts of an economic nature.
Hence, it is not excluded that, in the case of illegal acts of an economic nature,
criminal liability may be applied alongside another form of legal liability. The ne
bis in idem principle, applied through the Engel criteria, ensures that the same
manifestation of conduct is not criminally sanctioned more than once. Both
Latvia and Moldova, when forming their national systems of legal liability for
economic offences, are significantly influenced by international obligations,
primarily the European Convention of Human Rights, as well as the practice of
the European Court of Human Rights. Both jurisdictions recognise that the state
is obliged to develop liability standards that allow for the effective protection of
economic interests while respecting individual rights.
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Cumulation of legal liabilities in the case of illegal acts of an
economic nature

The delimitation of economic crimes from other illegal acts of an
economic nature is not reduced to the delimitation of economic crimes from
economic contraventions. Not coincidentally, in a decision of the
Constitutional Court of the Republic of Moldova, it is mentioned, inter alia:
“The rule of law is ensured by the entire legal system (our emphasis),
including criminal norms, these being characterized by certain specific
features, distinctive in relation to other categories of norms, which differ
from each other by their character and structure, by their scope of
incidence.” Developing this idea, it turns out that illegal acts of an economic
nature are not limited to attracting criminal or contraventional liability, but
can also involve other forms of legal liability — for example, financial, fiscal,
banking, customs, etc. Moreover, as a parenthesis, based on particular laws
(for example, in the banking field) harsher sanctions/in a larger amount
than some of the punishments (e.g., fines) provided for by the Criminal
Code may be applied.

Above we noted that, in the Contravention Code, there are no
complementary norms, among others, with art. 2442, 2443, 245'2 and 246 of
the CrC RM. In such situations, the impossibility of applying contravention
liability is compensated, to a certain extent, by the possibility of applying
other forms of legal liability. Thus, if the act provided for in art. 2442 of the
CrC RM does not involve the production of particularly large damages, the
financial sanctions provided for either by para. (1) art. 95! of the Law of the
RM no. 107/2016 on electricity, or by para. (3) art. 1132 of the Law of the RM
no. 108/2016 on natural gas (hereinafter — Law of the RM no. 108/2016). If
the act specified in art. 2443 of the CrC RM does not involve the production
of particularly large damages, then the financial sanctions provided for in
para. (3) of art. 1132 of the Law no. 108/2016 on Competition may be
applied. In the event that the offenses provided for in art. 2452 of CrC RM
do not involve the production of large or particularly large damages, the
sanctions and remedial measures established in art. 19 of the Law of the RM
no. 122/2008 on Competition on credit history bureaus may be applied. If

1 Decision of the Constitutional Court of the Republic of Moldova no. 1 of 21.01.2025
on the inadmissibility of the complaints regarding the exceptions of unconstitutionality of
some provisions of Article 471 of the Code of Contraventions (passive electoral corruption).
In: Official Gazette of the Republic of Moldova, 2025, no. 96-99.
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the offense specified in art. 246 of the CrC RM does not involve either the
obtaining of a particularly large profit by the perpetrator or the causing of
particularly large damages to the victim, then the fine may be applied in
accordance with the provisions of Chapter VIII of the Law no. 183/2012 on
Competition.

Such examples are meant to remind us of the connection between the
norms that provide for liability for economic crimes and the extra-criminal
norms that regulate social relations whose development is affected as a
result of the commission of those crimes.

Despite the connection between these two categories of norms, in
certain situations, the violation of extra-criminal norms, which regulate
social relations in the economic sphere, does not entail criminal liability
(nor contraventional liability), but another form of legal liability. In this
context, the question cannot be avoided: is the cumulation of criminal
liability and another form of legal liability2 admissible in the case of illegal
acts of an economic nature?

Seeking an answer to this question, we note that, for example, the
Customs Code of the Republic of Moldova (hereinafter — Custom Code of
the RM) provides for liability, inter alia, for the following acts: illegal
crossing of goods across the customs border (art. 3803); the transport,
storage or procurement of illegally imported goods (art. 3824). From the
analysis of art. 380 of the Custom Code of the RM it follows that the act,
provided for by this article, presents similarities with the offenses provided
for in paragraphs (1) and (2) of art. 248 CrC RM. From the analysis of art.
382 of the Custom Code of the RM it follows that the act, provided for by

2 In this context, we are not referring to contraventional liability, since, as we clarified
previously, the application of criminal liability excludes the classification of the same act
under a contravention norm.

3 This article establishes: “Crossing the customs border of goods by evading customs
control (passing through places other than those where the customs post is located) or by
failing to declare the goods in customs documents or in transport or accompanying
documents for the goods, or by using invalid or illegally acquired documents is sanctioned
by a fine ranging from 10 to 100% of the customs value of the goods illegally
imported/exported, with or without confiscation of the goods and/or means of transport
used.”*

* Customs Code of the Republic of Moldova: No. 95 of 24.08.2021. In: Official
Gazette of the Republic of Moldova, 2021, No. 219-225.

4 This article provides: “The transport, storage or procurement of goods introduced
into the customs territory by evading customs control or by failing to declare or declaring
them inauthentically in customs documents or in transport or accompanying documents of
the goods is sanctioned by a fine ranging from 10 to 100% of the customs value of the goods
introduced by evading, not declared or declared inauthentically, with or without
confiscation of them and/or of the means of transport used.”*

* Customs Code of the Republic of Moldova: No. 95 of 24.08.2021. In: Official
Gazette of the Republic of Moldova, 2021, No. 219-225.
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this article, presents similarities with the offense specified in art. 2482 CrC
RM.

Continuing our investigative approach, we note that art. 380 and 382
are part of Chapter II “Customs Offenses with Material Liability” of Title X
of the Customs Code of the RM. From para. (1) art. 376 of the Customs Code
of the RM we learn: “Customs offense means the violation of the provisions
of customs legislation committed by action or inaction, to the extent that
this is not a crime (our emphasis).” Given the similarity with the expression
“with a lower degree of social danger than the crime” in art. 10 of the CoC
RM, the highlighted text leads us to the conclusion that the same act cannot
be classified simultaneously both under art. 380 or 382 of the Custom Code
of the RM, and according to para. (1) or (2) art. 248 or art. 2482 of the CrC
RM. This conclusion is reinforced by the provision in para. (2) art. 379 of
the Custom Code of the RM: “The customs contraventions provided for in
Chapter II of this title are considered as violations of customs regulations
that attract material liability, in the absence of the constitutive elements of
the smuggling offense or other offenses (our emphasis).”

However, our analysis would remain incomplete if we disregarded the
fact that the practice of the European Court of Human Rights — mentioned
above — recognizes the inherent criminal nature of contraventions.
Therefore, is the cumulation of material liability (within the meaning of
Chapter II of Title X of the Custom Code of the RM) and contraventional
liability admissible in the case of illegal customs deeds?

The answer to this question results from the analysis of the provisions
of art. 377 of the Custom Code of the RM. Thus, in accordance with
paragraphs (1) and (5) of this article, the economic operators is subject to
material liability if he is guilty of committing an act provided for in Chapter
IT of Title X of the Custom Code of the RM. As for the contraventional
liability for one of the acts specified in art. 287 of the CoC RM, from
paragraph (2) of art. 377 of the Custom Code of the RM we learn that this
liability is subject to “natural persons and persons with a responsible
position”. Moreover, paragraph (4) of art. 377 of the Custom Code of the RM
clarifies that “in a case of a customs contravention, the material liability of
the economic operator does not exclude the contraventional liability of the
natural person or the person with a responsible position.” This latter
formulation emphasizes that, in the case of illegal customs acts, material
liability (within the meaning of Chapter II of Title X of the Custom Code of
the RM) and contraventional liability can be applied in parallel. However, it
is important to emphasize that, as follows from art. 377 of the Custom Code

5 According to point 46) of article 5 of the Customs Code of the RM, an economic
operator is “a person who carries out, within the framework of his entrepreneurial
activities, activities regulated by customs legislation.”



84 Vol. XVIII, no. 2/June, 2026 5

of the RM, these two forms of legal liability do not concern the same subject
and do not apply to the same deed.¢

From the analysis of other provisions regulating the economic sphere,
it also follows that criminal or contravention liability, on the one hand, and
any other form of legal liability, on the other hand, cannot be applied for the
same illegal deed.

Thus, for example, paragraph (3) of article 233 of the Tax Code of the
Republic of Moldova (hereinafter — Tax Code of the RM) provides, among
other things: “The holding liable for violating the legislation of taxpayers
specified in article 2327 does not exempt from contraventional, criminal

6 This conclusion of ours is confirmed by the Constitutional Court of the Republic of
Moldova. In one of its decisions, it states: “[...] The legislator has established criteria that
allow the distinction to be made when qualifying the act under the Customs Code or under
the Contravention Code, namely depending on the subject of liability, there being no
overlapping of regulations and not generating legal uncertainty for the addressees of the
law. [...] The violation of the ne bis in idem principle cannot be invoked either. In order to
establish the violation of the aforementioned principle (considering its material aspect),
the following conditions must be met: 1) identity of the acts, 2) unity of the subject and 3)
unity of the protected social relations. However, in this case, both forms of liability —
according to the Customs Code and the Contravention Code — have their distinct
individuality in relation to different subjects.”* A similar conclusion is formulated in
another decision of the Constitutional Court of the Republic of Moldova.**

* Decision of the Constitutional Court of the Republic of Moldova no. 6 of
19.01.2017 on the inadmissibility of the notifications no. 9g/2017 and no. 9g-1/2017
regarding the exception of unconstitutionality of Articles 231 and 232 of the Customs Code
of the Republic of Moldova no. 1149-XIV of July 20, 2000 (customs offenses). In: Official
Gazette of the Republic of Moldova, 2017, no. 244-251.

** See: Decision of the Constitutional Court of the Republic of Moldova no. 15 of
02.02.2021 on the inadmissibility of the notification No. 193g/2020 regarding the
exception of unconstitutionality of the provisions of Articles 231 and 232 of the Customs
Code (types of customs offenses [2]). In: Official Gazette of the Republic of Moldova, 2021,
no. 74-76.

7 This article establishes: “The following shall be held liable for violating the
legislation: a) the taxpayer is a legal entity whose responsible person has committed a
violation of the legislation; b) the taxpayer is a natural person, who does not practice
entrepreneurial activity, who has committed a violation of the legislation. In the event that
he lacks the capacity to exercise or has a restricted capacity to exercise, for the violation of
the legislation committed by him his legal representative (parents, guardian, curator) shall
be liable depending on the taxable object, the tax obligation and the taxpayer's assets; c)
the taxpayer is a natural person practicing entrepreneurial activity, the taxpayer is a natural
person who carries out independent activities, the taxpayer provides professional services,
the taxpayer practices professional activity in the justice sector or in the health sector and
the taxpayer is a natural person who carries out activities in the field of procurement of
pyrotechnics and/or horticulture products and/or objects of the plant kingdom who have
committed a violation of the legislation or whose persons in a responsible position have
committed a violation of the legislation.”*

* Tax Code of the Republic of Moldova: No. 1163 of 24.04.1997. In: Official Gazette
of the Republic of Moldova, 1997, No. 62.
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liability [...] if the respective grounds exist.”8 In light of this provision, it is
not excluded that, in parallel with the application of art. 244 of the CrC RM,
para. (5) of art. 260 may be applied, for example,9 or of para. (4) of art. 2611°
of the Tax Code of the RM. Likewise, it is not excluded that, in parallel with
the application of art. 250 of the CrC RM, paragraph (1) of art. 262 of the Tax
Code of the RM may be applied.* However, the application of the two forms
of legal liability must be viewed through the lens of paragraph (1) of art. 233
of the Tax Code of the RM: “Liability for violation of the legislation!2 is made
[...] provided that the violation of the legislation, by its nature, does not
entail, under the terms of the law, criminal liability.”'3 In other words, the
same act cannot attract both criminal or contravention liability and fiscal
liability. The basis for the application of criminal or contravention liability
and fiscal liability consists of distinct deeds: a crime or contravention, on
the one hand, and a violation of fiscal legislation, on the other.

Continuing the logical thread, it is not excluded to apply in parallel:

— liability under art. 2392 (obstruction of banking supervision) or para.
(3) art. 252 (intentional insolvency) of the CrC RM and one of the sanctions
or sanctioning measures established in art. 141 of the Law of the RM no.

8 Tax Code of the Republic of Moldova: No. 1163 of 24.04.1997. In: Official Gazette
of the Republic of Moldova, 1997, No. 62.

9 This paragraph states: “In the event of a decrease (reduction) in the taxable income
declared by the taxpayer who applied the zero rate to the income tax during the period of 1
January 2008 — 31 December 2011, a fine of 12% to 15% of the undeclared (reduced)
amount of taxable income shall be applied.”*

* Tax Code of the Republic of Moldova: No. 1163 of 24.04.1997. In: Official Gazette
of the Republic of Moldova, 1997, No. 62.

1o This paragraph establishes: “The reduction of taxes, fees, compulsory health
insurance premiums and compulsory state social insurance contributions, established as a
percentage, by submitting to the State Tax Service a tax return with false information or
data is sanctioned with a fine of 20% to 30% of the reduced amount.”*

* Tax Code of the Republic of Moldova: No. 1163 of 24.04.1997. In: Official Gazette
of the Republic of Moldova, 1997, No. 62.

u This paragraph states: “The absence of excise stamps on excise goods subject to
mandatory marking or the use of falsified or invalid excise stamps is sanctioned with a fine
of 25,000 to 35,000 lei if the taxpayer sells, transports or stores goods without excise
stamps or with falsified or invalid excise stamps.”*

* Tax Code of the Republic of Moldova: No. 1163 of 24.04.1997. In: Official Gazette
of the Republic of Moldova, 1997, No. 62.

12 The systemic interpretation of para. (1) of art. 231 and para. (2) of art. 235 of the
Tax Code of the RM leads us to the conclusion that, within the meaning of the RFC, liability
for violation of the legislation means the application by the State Tax Service, under the
conditions provided for by the tax legislation, of sanctions in the form of a warning or a fine
against persons who have committed any of the acts provided for in art. 253-2632 of the
Tax Code of the RM.

13 Tax Code of the Republic of Moldova: No. 1163 of 24.04.1997. In: Official Gazette
of the Republic of Moldova, 1997, No. 62.
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202/2017 on the activity of banks (in conjunction with art. 140 of the same
law);

— liability under art. 240 (misuse of funds from domestic loans or
external funds) of the CrC RM and in accordance with para. (1) art. 13 of the
Law of the RM no. 419/2006 on public sector debt, state guarantees and
state refinancing;

— liability under art. 242! (manipulation of an event) of the CrC RM and
in accordance with art. 76 “Integrity of matches and competitions” (more
precisely, 76.2 or 76.3) of the Code of Discipline and Ethics of the Moldovan
Football Federation;

— liability under art. 2422 (fixed bets) of the Criminal Code of the
Republic of Moldova and in accordance with point 76.6 or 76.7 of the Code
of Discipline and Ethics of the Moldovan Football Federation;

— liability under art. 245 (abuses in the issuance of financial
instruments), 245! (manipulation on the capital market) or 2453 (abuse of
privileged information on the capital market) of the CrC RM and one of the
sanctions established in para. (2) art. 144 of the Law of the RM no. 171/2012
on the capital market (in conjunction with art. 17 of the same law);

— liability under art. 245! (capital market manipulation), 2454
(violation of the provisions regarding the manner of concluding
transactions with the assets of the commercial company), 2455 (intentional
refusal to disclose and/or present the information provided for by the
legislation on the non-banking or banking financial market) or 2459
(obstruction of the realization of the rights of the associates (shareholders)
of the commercial company and illegitimate deprivation of these rights) of
the CrC RM and in accordance with art. 73 of the Law of the RM no.
1134/1997 on joint-stock companies;

— liability under art. 245 (violation of the legislation on the activity of
voluntary pension funds) of the CrC RM and the prohibition established in
para. (3) art. 61 of the Law of the RM no. 198/2020 on voluntary pension
funds (in conjunction with para. (2) of the same article);

— liability under art. 2452 (violation of the legislation on the activity of
credit history bureaus) of the CrC RM and one of the sanctions or remedial
measures established in para. (2)-(4) art. 19 of the Law of the RM no.
122/2008 on credit history bureaus (in conjunction with para. (1) of this
article);

— liability under art. 246 (limitation of free competition) of the CrC RM
and in accordance with letter c) para. (3) of art. 72 of the Law of the RM no.
183/2012 on Competition;

— liability under para. (1) or (2) of art. 252 (intentional insolvency) of
the CrC RM or art. 288 (violation of the legislation on insolvency) of the CrC
RM and in accordance with para. (1) of art. 248 of the Law of the RM no.
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149/2012 on insolvency (in conjunction with paragraph (1) of art. 15 of the
same law);

— liability under art. 253 (fictitious insolvency) of the CrC RM or art.
288 of the CoC RM and in accordance with par. (2) art. 15 of Law of the RM
no. 149/2012 on insolvency.

After presenting all these examples, it is appropriate to ask: is the
cumulation of criminal (or contraventional) liability with other forms of legal
liability in the case of illegal acts of an economic nature in accordance with the
provisions of the Constitution of the Republic of Moldova? In this regard, the
jurisprudence of the Constitutional Court of the Republic of Moldova offers two
relevant examples that seem to contain the answer to this question: “The
Constitution does not prohibit the cumulation of disciplinary liability with
criminal liability in the event that one and the same act committed by the
employee constitutes both a disciplinary offense and a crime.”4; “The
cumulation of disciplinary liability with criminal liability is possible only if
the act committed with guilt by the employee constitutes both a disciplinary
offense and a crime.”5. Therefore, the cumulation of criminal (or
contravention) liability with disciplinary liability is permitted.
Extrapolating, we can at least admit that the cumulation of criminal (or
contravention) liability with other forms of legal liability is permitted.

The formulations in the two examples mentioned above raise certain
reservations. From a factual point of view, a crime (or a contravention) and
another illegal act may be based on the same manifestation of conduct.
However, from a legal point of view it is not correct to state that the same act
may represent both a crime and a non-criminal illegal act. A correct approach
requires us to speak of a competition between a crime and a non-criminal
illegal act. Moreover, in the last cited decision of the Constitutional Court of the
Republic of Moldova, it is noted: “Deeds of the same nature in their
materiality may constitute either disciplinary offenses or crimes. [...].”1¢ The
same idea is emphasized in a decision of the Constitutional Court of

14 Decision of the Constitutional Court of the Republic of Moldova no. 11 of
31.01.2023 on the inadmissibility of the notification No. 214g/2022 regarding the exception
of unconstitutionality of Article 307 of the Criminal Code (criminal liability of the judge for
pronouncing a decision that has not been quashed by higher courts). In: Official Gazette of
the Republic of Moldova, 2023, no. 45-48.

15 Judgment of the Constitutional Court of the Republic of Moldova no. 24 of
14.09.2016 on the exception of unconstitutionality of Article 55 para. (2) and para. (8) of
Law no. 320 of 27 December 2012 on the activity of the Police and the status of the police
officer and point 59 subpoints 2) and 5) and point 65 of the Disciplinary Status of the Police
Officer, approved by Government Decision no. 502 of 9 July 2013 (hearing within the
disciplinary investigation) (notification no. 60g/2016). In: Official Gazette of the Republic
of Moldova, 2016, no. 369-378.

16 Tbidem.
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Romania: “With regard to one and the same deed, both disciplinary and
criminal liability cannot be incurred simultaneously.”” In the specialized
doctrine, we identify similar points of view: “Deeds of the same nature may
constitute, depending on a number of elements, either disciplinary offenses
or crimes.”8 (Alina Doina Tanase); “Deeds of the same nature in their
materiality can constitute either disciplinary offenses or crimes depending
on a series of elements such as the importance of the object of protection at
a given time, the concrete circumstances in which the act was committed,
the type and intensity of the guilt, the nature of the motive pursued, the
consequences of the act, the possibilities of preventing the acts, elements
which, together with the features of the act, contribute to the differentiated
establishment of the degree of social danger, ultimately determining both
the form of liability it engages and the dosage of the sanction within the
respective form of liability.”9 (Stefania Dumitrache).

It is natural to consider that the same deed cannot be simultaneously
qualified as both a crime and an illegal act of a non-criminal nature. The
constitutive elements of a crime cannot be completely identical to those of a
non-criminal illegal act, although some of them may coincide. However, if
there are differences even at the level of a single constitutive element, one
cannot speak of the identity of the acts.

After this clarification, let's return to the main idea. As we mentioned
before, we can at least admit that the cumulation of criminal (or
contraventional) liability is allowed not only with disciplinary liability, but
also with other forms of legal liability. However, what are the factors that
can transform this assumption into a certainty?

Cristina Georgiana Festeu claims that “the principle of ne bis in idem
constitutes the foundation of all the guiding [criteria] intended to avoid the
simultaneous, disproportionate and unjustified application of several
criminal provisions to a single material act committed [...]”.2° Thus, in the
opinion of this author, the ne bis in idem principle serves as a “litmus paper”
through which it can be determined whether the application of criminal
liability alongside extra-criminal liability is permitted for the same
manifestation of conduct.

17 Decision of the Constitutional Court of Romania no. 619 of 11.10.2016 regarding
the objection of unconstitutionality of the provisions of the Law for the interpretation of
art. 38 paragraph (11) of Law no. 96/2006 on the Statute of Deputies and Senators. In:
Official Gazette of Romania, 2017, no. 6.

18 A.D. Téanase. Considerations regarding the doctor's disciplinary liability. In:
Annals of the West University of Timisoara — Law Series, 2020, no. 1, pp. 150-166.

19 S. Dumitrache. Some considerations regarding the cumulation of disciplinary
liability with criminal liability. In: Juridical Tribune, 2011, no. 2, pp. 186-193.

20 C.G. Festeu. Qualification competition (II). In: Penalmente Relevant, 2016, no. 2,

PD. 144-165.
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The essence of the ne bis in idem principle is that the same
manifestation of conduct should not be criminally sanctioned twice. When
we talk about repeated criminal sanctioning of the same manifestation of
conduct, we are not only referring to the application of criminal liability
twice, but also to the combination of criminal liability with another form of
legal liability that generates effects similar to those of criminal liability. In
this context, the Engel criteria represent the instrument through which we
can verify compliance with the ne bis in idem principle.

The Engel criteria, named after the flagship case, examined by the
European Court of Human Rights,2! include: 1) the qualification of the deed
under domestic law; 2) the legal nature of the deed/offence; 3) the severity
of the penalty that the person concerned risks incurring. In the case of
Janosevic v. Sweden22, the European Court of Human Rights has
emphasised that these criteria operate alternatively, not cumulatively.
However, a full examination of all criteria remains possible, in situations
where the individual analysis of each does not lead to a definite conclusion
as to the existence of a criminal charge.

In light of these criteria, some acts/sanctions that are not provided for
in the Criminal Code, but that target the national economy, may be
considered “criminal” in nature or as representing a criminal charge.

In this situation, the issue of respecting the ne bis in idem principle
arises when, within distinct (separate) processes, liability will be applied
both based on a norm from the Criminal Code and on other laws that
provide for sanctions (considered criminal in nature through the Engel
criteria) for the same deeds.

In such situations, the reasoning of the European Court of Human
Rights in the case A and B v. Norway must be considered. In this case, the
Strasbourg Court established that article 4 of Protocol no. 7 of the ECHR
does not prohibit the conduct of two concurrent procedures regarding the
same illegal behaviour — one administrative, but which is considered
“criminal” in an autonomous sense, and another criminal proper.
Offences/sanctions that are considered criminal in nature under the second
and/or third Engel criteria are part of the “periphery” of criminal law23, and
those provided in the Criminal Code belong to the “hard core” of criminal

21 See: Case of Engel and Others v. The Netherlands. Available at:
https://hudoc.echr.coe.int/eng?i=001-57479 [accessed on 01.07.2025].

22 Case of Janosevic v. Sweden. Available at: https://hudoc.echr.coe.int/eng?i=001-
60628 [accessed on 01.07.2025].

23 A. Andrijauskaite, Exploring the penumbra of punishment under the ECHR. In:
New Journal of European Criminal Law, 2019, vol. 10(4), pp. 363-375.
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law.24,

Therefore, it is possible to apply for the same deed in parallel
proceedings both a sanction from the “periphery” of criminal law and a
punishment from the “hard core” of criminal law. But this cumulation is
possible if a few conditions are met.

In particular, to be satisfied that there is no duplication (“bis”) of trial
or punishment as proscribed by article 4 of Protocol no. 7 of the ECHR, the
respondent State must demonstrate convincingly that the dual sets of
proceedings in question have been sufficiently closely connected in
substance and in time. In other words, it must be shown that they have been
combined in an integrated manner so as to form a coherent whole. This
implies not only that the purposes pursued, and the means used to achieve
them should in essence be complementary and linked in time, but also that
the possible consequences of organising the legal treatment of the conduct
concerned in such a manner should be proportionate and foreseeable for the
persons affected.25

Material factors for determining whether there is a sufficiently close
connection in substance include: (i) whether the different proceedings
pursue complementary purposes and thus address, not only in abstracto
but also in concreto, different aspects of the social misconduct involved; (ii)
whether the duality of proceedings concerned is a foreseeable consequence,
both in law and in practice, of the same impugned conduct (“in idem”); (iii)
whether the relevant sets of proceedings are conducted in such a manner as
to avoid as far as possible any duplication in the collection and in the
assessment of the evidence, notably through adequate interaction between
the various competent authorities to ensure that the establishment of the
facts in one set of proceedings is replicated in the other; (iv) and, above all,
whether the sanction imposed in the proceedings which become final first
is taken into account in those which become final last, so as to prevent the
situation where the individual concerned is in the end made to bear an
excessive burden, this latter risk being least likely to be present where there
is in place an offsetting mechanism designed to ensure that the overall
quantum of any penalties imposed is proportionate.26

The connection in time must be sufficiently close to protect the
individual from being subjected to uncertainty and delay and from
proceedings becoming protracted over time, even where the relevant

24 For details, see: G. Renitd, Cumulation of criminal and disciplinary liability in the
case of the manipulation of the sports competitions: European Standards and the
experience of the Republic of Moldova. In: Cogito, 2024, vol. 16, pp. 94-116.

25 Case of A and B v. Norway, [GC]. Available at:

https://hudoc.echr.coe.int/tur?i=001-168972 [accessed on 01.07.2025].

26 Thidem.
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national system provides for an “integrated” scheme separating
administrative and criminal components. The weaker the connection in
time, the greater the burden on the State to explain and justify any such
delay as may be attributable to its conduct of the proceedings.2”

The case of A and B v. Norway concerned the cumulation of criminal
and tax liability for tax evasion. The Court found that the ne bis in idem
principle had not been violated, as the court examining the criminal case
had considered the penalty imposed by the tax authority when
individualising the penalty, so as not to infringe the principle of
proportionality. The Court found that there was “a sufficient connection,
both in substance and in time”.

In the Republic of Moldova, the cumulation of criminal and fiscal
liability for acts aimed at tax evasion is excluded. This is because, as shown
above, liability applies based on the Tax Code to the extent that the act does
not constitute a crime. The same reasoning is valid in the case of
contraventional liability, which applies to the extent that the deeds do not
constitute a crime.

Generalizing, the A and B v. Norway test is incident when several
trials/proceedings (e.g., criminal/tax) are conducted in parallel or
subsequently for the same prejudicial act (essentially, affecting the same
social relations).

On the other hand, if within the same process/procedures both
criminal liability and liability of another nature (fiscal, customs — but
considered as a “criminal charge” in the sense of the Engel criteria) are
applied for the same act, then the question of compliance with the principle
of legality of the incrimination and the legality of the punishment (i.e.,
guaranteed by art. 7 of the ECHR) may arise. However, the application of
several types of liability (mentioned above), within the same process, is
practically reduced. This is because the competence to apply
criminal/tax/customs liability lies with different authorities, which are
guided by distinct procedures.

In any case, it is obvious that the application for the same manifestation
of conduct of both criminal liability and another form of legal liability that
generates effects similar to those of criminal liability, violates the rule of not
interpreting criminal law extensively and unfavourably, a rule that
“represents an aspect of the right guaranteed by article 7 of the Convention28
(no punishment without law — nullum crimen sine lege praevia and nulla
poena sine lege praevia) [...].”29

27 Ibidem, § 134.

28 The ECHR is being considered.

29 M. Lupu, The inflation of interpretations of the ne bis in idem principle. In:
Journal of the National Institute of Justice, 2020, no. 2, pp. 22-25.
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Regulations in the branches of public law (excluding criminal law) may
involve a repressive potential, leading to considerable limitations on the
rights of individuals. For example, fines imposed as an expression of non-
criminal liability may exceed in severity the fines provided for in criminal
law, demonstrating their considerable impact on the rights of individuals.

Each situation therefore requires an individual assessment, carried out
in accordance with the Engel criteria. These criteria provide an essential
framework for establishing the existence of a criminal charge and,
implicitly, for the admissibility of the accumulation of criminal and other
forms of legal liability. When the analysis does not lead to a clear conclusion
and uncertainties or ambiguities persist, the principle of interpretation in
favour of the perpetrator becomes fundamental. This principle not only
ensures respect for the rights of individuals but also reflects a constant
commitment to fairness and proportionality in the application of the
sanctions.

Distinction between economic crimes and other illegal acts
of an economic nature in the Republic of Latvia

In the Republic of Latvia, as in most countries with a developed legal
system, the distinction between economic crimes and other offences in the
economic sphere has important practical and theoretical significance.
Economic crimes are acts that infringe on the established order of economic
activity, the financial system, property and other economic interests of the
state and society. The main elements of economic crimes are set out in the
Criminal Law of Latvia3°, in such chapters as, for example, Criminal
Offences against Property (Chapter XVIII) and Criminal Offences of an
Economic Nature (Chapter XIX).

A distinctive feature of economic crimes is their increased public
danger, expressed in undermining the economic stability of the state,
violating fair competition, undermining financial markets and causing
significant damage to both the state and individuals. Such crimes include,
for example, tax evasion, money laundering, abuse of office in commercial
organizations, illegal entrepreneurial activity, falsification of financial
statements and other acts.

The distinction between economic crimes and other types of liability
for economic offences is largely related not only to compliance with
international human rights obligations, but also to the general legal
standards of the European Union. The Republic of Latvia, as an EU member
state, has long been operating within the framework of the pan-European
system, which requires a balance between the effective application of

30 Criminal Law, In: Latvian Gazette, 199/200, 08.07.1998; Reporter of the Saeima
and Cabinet of Ministers of the Republic of Latvia, 15, 04.08.1998.
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criminal sanctions in protecting the financial interests of the EU and
compliance with the fundamental rights of individuals.

In particular, EU law places a special emphasis on protecting the
financial interests of the European Union (financial discipline, tax
administration, combating fraud and money laundering), which is
enshrined, for example, in Directive (EU) 2017/1371 on the fight against
fraud to the Union's financial interests by means of criminal law (PIF
Directive)3t; Regulation (EU, Euratom) No. 883/2013 of the European
Parliament and of the Council of 11 September 2013 concerning
investigations conducted by the European Anti-Fraud Office (OLAF)32 and
repealing Regulation (EC) No. 1073/1999 of the European Parliament and
of the Council and Council Regulation (Euratom) No. 1074/1999 Directive
(EU) 2018/1673 of the European Parliament and of the Council of 23
October 2018 on combating money laundering by criminal law.

These acts clearly demonstrate the requirement for a distinction
between criminal and administrative liability, the need for clear legal
definitions, proportionality of sanctions and compliance with procedural
guarantees for the accused.

Latvia, as an EU member, is obliged not only to take into account the
standards of the ECHR, but also to harmonize its national law with the law
of the European Union. This is manifested in the construction of a unified
system of liability, in which administrative sanctions can be applied in close
connection with criminal proceedings, while ensuring the observance of
individual rights and the effectiveness of law enforcement. For example, tax
offenses in Latvia are regulated by both tax and criminal law, but their
combination is subject to strict requirements of proportionality and the
principle of ne bis in idem, interpreted both in the context of the ECHR and
in the context of EU law.

Thus, in the legal system of the Republic of Latvia, legislative regulation
of liability for economic offences is formed taking into account both
domestic legal traditions and the state's international obligations to protect
human rights. The fundamental obligation is Latvia's obligation to respect
human rights in accordance with the European Convention on Human
Rights (ECHR)33 and its additional protocols, as well as other international

3t Directive (EU) 2017/1371 on the fight against fraud to the Union's financial
interests by means of criminal law (PIF Directive). Available at: https://eur-
lex.europa.eu/eli/dir/2017/1371/0j/eng [accessed on 01.07.2025].

32 Regulation (EU, Euratom) No. 883/2013 of the European Parliament and of the
Council of 11 September 2013 concerning investigations conducted by the European Anti-
Fraud Office (OLAF). Available at: https://eur-lex.europa.eu/eli/reg/2013/883/0j/eng
[accessed on 01.07.2025].

33 ECHR Convention for the Protection of Human Rights and Fundamental
Freedoms (with Additional Protocols). In: Latvian Gazette, 143/144, 13.06.1997.
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acts ratified by Latvia.

In addition to economic crimes, there are a number of administrative
offences of an economic nature in Latvia, which are currently regulated by
the Law on Administrative Liability34. Administrative offences, as a rule, are
expressed in less significant violations of the norms of economic legislation,
tax or customs regulations, accounting and reporting rules, violations of
consumer rights, etc. The main difference between administrative offences
and crimes is the lower degree of public danger, as well as the type and
severity of the sanctions applied. Thus, when distinguishing between
economic crimes and other offences of an economic nature in the Republic
of Latvia, the main criteria are the nature of the damage caused, the degree
of public danger, and the legal nature of the act. The question of the
qualification of a specific offence is decided taking into account all the
circumstances of the case and in strict accordance with the current criminal
and administrative legislation.

It should be noted that the distinction between economic crimes and
administrative offences in Latvia is not limited to determining the degree of
public danger of the act. Similar to the position formulated by the
Constitutional Court of the Republic of Moldova, the Latvian legal system is
built as a complex system of norms of varying legal force and nature, which
together ensure the supremacy of law.

Latvian legislation provides for various types of legal liability for
economic offences: criminal, administrative, tax, financial, banking,
customs and disciplinary. For example, in the area of financial supervision
and banking regulation, particularly strict sanctions are applied by the Bank
of Latvia (as of January 1, 2023, the Financial and Capital Market
Commission (FCMC) has been integrated into the Bank of Latvia)35, which
in their size and consequences may exceed individual measures of criminal
liability provided for by the Criminal Law. At the same time, the distinction
between types of responsibility cannot be made only from the standpoint of
protected social values. For the proper qualification of an act, it is necessary
to take into account a set of factors: the nature and object of the offense, the
degree of damage caused, the form of guilt, the characteristics of the subject,
the methods of committing the act, the goals of the offender.

When introducing parallel liability regimes, the question of compliance
with the principle of ne bis in idem, which prohibits double punishment for
the same act, inevitably arises. In accordance with the practice of the
European Court of Human Rights and the application of the so-called Engel
criteria, in the Latvian legal system each case is subject to individual
assessment: the nature of the offense; the nature and severity of the

34 Law on Administrative Liability. In: Latvian Gazette, 225, 14.11.2018.
35 Law on Latvijas Banka. In: Latvian Gazette, 193, 06.10.2021.
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sanctions; procedural features of the proceedings. The principle acquires
particular significance in cases where administrative sanctions are close in
nature and severity to criminal penalties (for example, large administrative
fines, restrictions on professional activity, revocation of licenses). In such
cases, administrative sanctions can be considered as having a criminal-law
nature in the context of ECHR. In cases of doubt and legal uncertainty,
Latvian law enforcement practice is obliged to proceed from the principle of
in dubio pro reo - interpretation in favour of the person brought to justice.

In the Republic of Latvia, the system of legal liability for economic
offences is built in accordance with the provisions of the Constitution of
Latvia3t, international human rights treaties and domestic legislation.
Latvia has ratified a number of international documents containing
obligations to protect human rights, including:

 International Covenant on Civil and Political Rights (ICCPR)37 -
entered into force on 14 July 1992;

o European Convention for the Protection of Human Rights and
Fundamental Freedoms (ECHR)38, entered into force for Latvia on 27 June
1997);

« Additional Protocols to the ECHR (including Article 4 of Protocol No.
7 - principle of ne bis in idem);

e Convention for the Protection of Individuals with Regard to
Automatic Processing of Personal Data3? - entered into force for Latvia on 1
September 2001.

o The United Nations Convention against Corruption (UNCAC)4o -
entered into force for Latvia on 1 December 2005.

These acts oblige Latvia to develop internal legal mechanisms that
ensure the proper protection of economic rights and interests while
maintaining a balance between public and private interests. In the national
legislation of Latvia, the norms on legal liability in the economic sphere are
contained in a number of normative acts:

1) Criminal Law — in particular4:: Criminal Offences against Property

36 Constitution of the Republic of Latvia. In: Latvian Gazette, 43, 01.07.1993.

37 International Covenant on Civil and Political Rights (ICCPR). In: Latvian Gazette,
61, 23.04.2003.

38 ECHR Convention for the Protection of Human Rights and Fundamental
Freedoms (with Additional Protocols). In: Latvian Gazette, 143/144, 13.06.1997.

39 Convention for the Protection of Individuals with Regard to Automatic Processing
of Personal Data. In: Latvian Gazette, 59, 12.04.2001.

40 The United Nations Convention against Corruption (UNCAC). In: Latvian
Gazette, 191, 30.11.2005.

41 Criminal Law. In: Latvian Gazette, 199/200, 08.07.1998; Reporter of the Saeima
and Cabinet of Ministers of the Republic of Latvia, 15, 04.08.1998.
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(Chapter XVIII) and Criminal Offences of an Economic Nature (Chapter
XIX) — for example Section 190.t Movement of Goods and Substances the
Circulation of which is Prohibited or Specially Regulated across the State
border of the Republic of Latvia; Section 193. Illegal Activities with
Financial Instruments and Means of Payment; Section 195.2 Avoidance of
Declaring of Cash; Section 204. Defrauding Purchasers and Ordering
Parties; Section 213. Driving into Insolvency; Section 221.5 Giving of
Premises for the Manufacture (Production), Storage and Disposal of Illegal
Alcoholic Beverages, etc.

2) The Law on Administrative Liability42 (entered into force on 1 July
2020) -regulates the modern system of administrative liability.

3) Law on the Prevention of Money Laundering and Terrorism and
Proliferation Financing43 (entered into force on 13 August 2008).

4) Law on Latvijas Banka44 (entered into force on 1 January 2023) —
regulated the supervision of financial institutions.

5) The Law on Taxes and Fees45 (entered into force on 1 April 1995) —
contains rules on tax liability.

6) Customs Law4® (entered into force on 5 July 2016) — regulates
liability in the customs area.

In Latvian practice, there is often a parallel application of various forms
of liability: administrative, tax, financial and criminal. For example, tax
violations may entail both administrative liability under the Law “On Taxes
and Fees” and criminal prosecution under Criminal law. In turn, violations
in the banking sector may entail administrative fines from the Bank of
Latvia, financial sanctions, revocation of the license, and in particularly
serious cases, criminal liability. Such cumulation requires special caution in
terms of compliance with the ne bis in idem principle, which is applied both
within the framework of art. 4 of Protocol No. 7 to the ECHR and in light of
the practice of the European Court of Human Rights.

The practice of the European Court of Human Rights (ECHR) is also of
direct importance for Latvia. The Latvian courts confirm the need to take
into account both the positive and negative obligations of the state to protect
human rights. Key cases in judicial practice are summarized in the following
table:

42 Law on Administrative Liability. In: Latvian Gazette, 225, 14.11.2018.

43 Law on the Prevention of Money Laundering and Terrorism and Proliferation
Financing. In: Latvian Gazette, 116, 30.07.2008.

44 Law on Latvijas Banka. In: Latvian Gazette, 193, 06.10.2021.

45 Law on Taxes and Fees. In: Latvian Gazette, 26, 18.02.1995.

46 Customs Law. In: Latvian Gazette, 119, 21.06.2016.
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It should be noted here that Latvian law enforcement practice fully
follows the key precedents of the ECHR on ne bis in idem. The main factors
are: the factual identity of the acts; close connection of procedures;
integration of sanctions into a single system; compliance with the principle
of proportionality. Thus, the Latvian system of liability for economic
offences is built taking into account international obligations to protect
human rights. When developing and applying the rules on offences, both the
positive obligation of the state to ensure effective protection of public
interests and the negative restrictions conditioned by international

47 Case of Jussila v. Finland [GC]. Available at:
https://hudoc.echr.coe.int/eng?i=001-78135 [accessed on 01.07.2025].

48 Case of Nykdnen v. Finland. Available at: https://hudoc.echr.coe.int/fre?i=001-
144112 [accessed on 01.07.2025].
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standards, primarily the practice of the ECHR, are taken into account.
Particular attention is paid to compliance with the principle of ne bis in idem
and the application of the Engel criteria to prevent double punishment.

Conclusions

The adoption of administrative legal norms that supplement criminal
law regulation is intended to ensure effective protection of public interests,
including economic security, while simultaneously respecting the principle
of proportionality and human rights. Such norms are created when the
absence of administrative legal mechanisms unjustifiably limits or infringes
on the constitutional rights and freedoms of the individual or does not allow
for the proper legal protection of public interests, without the need to resort
to criminal repression. Taking into account the positive obligations to
protect human rights, the state has the right to develop flexible and
differentiated mechanisms of legal liability. In particular, administrative
liability for certain economic acts allows for the application of less severe
but effective response measures, while maintaining criminal liability only
for the most dangerous offenses. At the same time, when developing such
norms, it is necessary to take into account the negative obligations of the
state, which do not allow excessive interference in the private and business
spheres, unless this is justified by the need to protect legitimate public
interests.

If we are talking about legal measures of different types (criminal,
contravention, fiscal, customs, etc.) that aim to protect the same social value
— the national economy — we cannot delimit the criminal from the extra-
criminal illicit only on the basis of the importance of the protected social
value. In order to make the correct distinction, we need to consider other
criteria: the material (immaterial) object or product, the content of the
action or inaction, the harmful consequence, the method of commission, the
subject and the purpose.

The adoption of contravention norms, with the aim of remedying the
lack of complementarity between contraventional illicit and certain norms
regulating liability for economic crimes, is justified only when the lack of
contravention norms unduly affects the fundamental rights of the person,
as enshrined in the ECHR (and its additional protocols) and in other
international acts ratified by the Republic of Moldova.

The principle of ne bis in idem implies that the same conduct cannot
be criminally sanctioned twice (in two separate trials/procedures).
Repeated sanctioning is not limited to the double application of criminal
liability but also extends to its combination with other forms of legal liability
that produce similar effects. In this context, the Engel criteria represent the
essential tool for verifying compliance with the principle. Each situation
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requires an individual analysis, based on these criteria, and in cases where
the conclusion is not clear and ambiguities persist, the principle of
interpretation in favour of the perpetrator becomes decisive.

Both Latvia and Moldova, when forming their national systems of legal
liability for economic offences, are significantly influenced by international
obligations, primarily the European Convention for the Protection of
Human Rights and Fundamental Freedoms (ECHR), as well as the practice
of the European Court of Human Rights (ECHR). Both jurisdictions
recognise that the state is obliged to develop liability standards that allow
for the effective protection of economic interests while respecting individual
rights.

In the Republic of Moldova, the problem of the lack of full
complementarity between criminal and administrative offences in the
economic sphere is considered as a threat to the implementation of the
state's positive obligations to protect human rights. In a number of cases,
the absence of administrative norms leads to unjustified criminalization of
acts, which may violate the principles of proportionality and the need to
interfere with individual rights. The Constitutional Court of the Republic of
Moldova has repeatedly indicated that the rule of law is ensured by the
entire legislative system, and not only by criminal law, and has focused on
the need to take into account the material and procedural differences
between types of liability.

In the Republic of Latvia, the approach is similar in essence, but more
thoroughly integrated into judicial practice, taking into account the long-
term influence of the ECHR case law. The ne bis in idem principle is actively
applied by Latvian courts based on the ECHR decisions in the cases of
Zolotukhin v. Russia, A and B v. Norway, Nykdnen v. Finland, as well as
the internal practice of the Latvian courts. In Latvia, it is recognized that the
cumulation of administrative and criminal liability for the same act is
permissible if the procedures are interrelated, integrated and do not create
excessive repressiveness for the person.

Both countries have a similar multi-level system of legal liability in the
economic sphere: criminal, administrative, financial, tax, customs,
disciplinary. However, in Latvia, following the 2020 reform, a modern Law
on Administrative Liability came into force, which significantly modernized
the system of administrative sanctions, creating a legal basis for more
precise compliance with ECHR standards, including the Engel criteria. In
Moldova, similar issues are still in the process of legal revision, especially in
terms of developing clear administrative alternatives to criminal liability for
acts of minor economic damage. Thus, both jurisdictions are moving in the
same legal direction, but Latvia already has a more developed judicial and
legislative practice in matters of cumulation of liability, differentiation of
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types of offenses and application of international standards. For the
Republic of Moldova, the law enforcement practice of Latvia serves as an
important reference point, as a successful example of a balanced
combination of various forms of liability in the field of economic offenses
while simultaneously ensuring human rights guarantees.

For the Republic of Moldova, which has signed the Association
Agreement with the EU and is striving for European integration, these
issues are of particular relevance. In the process of harmonizing legislation,
Moldova will have to: 1) Modernize the system of delineation of
administrative and criminal liability in the economic sphere, eliminating
cases of excessive criminalization of acts that do not pose a significant public
danger; 2) Create a more developed system of administrative liability,
similar to the Latvian model, where administrative measures are the first
line of defence of economic order, and criminal sanctions are applied only
in cases of particularly significant damage or intent; 3) To establish in
legislation clear criteria for assessing the factual and legal identity of acts,
taking into account the practice of the ECtHR (Zolotukhin v. Russia, A and
B v. Norway, Nykdnen v. Finland) and standardize the procedures for
integrated liability; 4) Ensure enhanced interaction between tax, customs,
financial and criminal law enforcement authorities so that procedures for
information exchange and coordinated law enforcement are in line with EU
best practices (similar to OLAF, etc.); 5) Harmonize anti-fraud and anti-
money laundering legislation in line with the EU PIF Directive, which is
already binding on member states.

Thus, the European experience — and first of all the experience of
Latvia as an EU country with developed judicial and administrative practice
— can serve as an important model for Moldova in the process of
modernization. Adoption of a balanced system of economic responsibility in
accordance with EU norms and practice will not only increase the
effectiveness of the legal order but also ensure compliance with high
standards of human rights protection, which is an integral element of the
European legal space.
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